L eopold Hess

Politics between Philosophy and Democr acy

In the present paper | would like to make some centsron a classic essay of Michael
Walzer ,Philosophy and Democracy”. The main purpok@/alzer’s text was to consider the
position and role of a political philosopher in antbcratic state. | will focus however on
another aspect of his argumentation, namely thetmuewhether and to what extent should
philosophical theory of politics, justice etc. hgp@ver over a democratic choice of a political
community. The question is especially importanthi@ case of liberal “rights”, say, a right to
welfare. Assuming that we have strong philosophieakons to believe that individuals have
a right to welfare, should this right be includedtie legal (and constitutional) order of the
state regardless of the people’s democratic wi? Ws remember that the more rights are
awarded to the individuals, the narrower is thegosaaf democratic decisions.

It is not only a speculative problem; it has itagiical dimension. Walzer considers it
in the context of American judicial and legislatisgstem and American debates concerning
role of the Supreme Court. Of course, the probkemare universal, touching, at least, every
country that has a constitution and a constitutiooart. It can be argued that in problematic
cases, where the letter of the constitution isahedir or precise enough, or it is simply silent,
the judges should make their decisions basing enuthiversal and inborn rights of an
individual, even if it is against the will of theepple expressed in a legislative act under
consideration. But it can also be argued, as Walaes, that the democratic choice has more
weight than liberal philosopher’s argumentation.

Agreeing partly with Walzer, | will present an aftative solution to the problem. But
first let me recapitulate his argumentation.

Walzer puts the issue in terms of a clash of twalrclaims to power. One is the
philosopher’s claim, based on the knowledge of vikatght; the other is the claim of the

people, based on a deep consideration of the natumemocracy (the best theoretical

! The same problem will arise with any philosophtbalory that tells what social and political ordeosld look
like, not only the liberal one.

2 Obviously, one should never trust a philosopheemwsBhe claims to know the truth. But for the présen
purpose let's assume that she really does — itmdlke our problem clearer. Let's remember also welte
dealing with a particular kind of a philosopher anad every political philosopher would advance saletims.
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elaboration of which was given by Rousseau). Tlaplgeare the subject of law, and if law is
to be what it is, it needs the consent of its stibjeTherefore, neither the will of a ruler nor
the arguments of a philosopher can legitimate #we, Ibut only the general will of the
members of a democratic community.

This doesn’t mean that the people can do whatdeases them (or whatever pleases
the majority). Some constraints can be put on deaticcdecisions. Walzer considers three of
them. First, there is a purely formal constraihe will of the people must indeed be general.
No laws can be made that single out particularviddils or groups. This rule prevents any
explicit discrimination or illegitimate privilegesSecond, there is a constraint of
“inalienability of the popular will” and “indestrtibility of those institutions and practices
that guarantee the democratic character of the lappull” °. People cannot renounce their
future right to will. Nor can they deny it to anyogip in the community.

These two constraints seem indisputable; they faefundamental rules of liberal
democracy. The third constraint that can be puthenwill of the people is the controversial
one and it is on this one that Walzer focuses. rifhihen, the people must will what is
right”®. The idea behind this is that there is a determajnabjective set of correct and just
laws. If the people get them wrong or do not wikitn, they should be instructed and guided
by someone who knows those laws. This constraititagpremise of the philosopher’s claim
to power. For who else, if not the philosopher, &aow the correct laws and instruct the
people?

Walzer accepts the first two constraints and goe®@rgue against the third one. But
before following him, let me first express one doub my opinion it is far from clear what is
the essential difference between the third condtaad two first ones (especially the second
one). Assuming that we agree on the latter andgeeawith the former, we might be
expected to say that people have the right to lmeagvin some (most?) cases, but not in all of
them. Now, what is the criterion? How do we knowattthere are some things that the people
simply must will? That in some cases they havectmawledge that the law is just and thus
indisputable, while in some cases they can valewn despite its being just?

The answer that suggests itself is that a distndtetween procedural and substantive
justice is involved. The people have the right éowwrong in matters of substance, but not in
matters of procedure. The second constraint cantdseir right of willing what is

procedurally unjust. The third one concerns whatibstantively just or unjust.

3 Walzer [1981], p. 384.
* Ibid.



However neat, this answer is not satisfying. Fewagaphs belowWalzer argues
against the procedural/substantive distinction ashmless clear than it seems: “what is at
stake in discussions about procedural justice esdilstribution of power, and that is surely
a substantive matter.” What’'s more, “no procedaraangement can be defended except by
some substantive argument”. As he says, not onlyedple have the procedural right to make
laws, but — on the “democratic view”, i.e. the viévat rejects the third constraint — it is also
(substantively) right that they make them. Eveihdfy sometimes make them wrongly.

If Walzer is right about the procedural/substantiistinction, as | think he is, the
distinction between the second and the third camgtthat he considers gets equally vague.
| find it an important weakness of his argumentatieven though it surely does not make it
worthless. | will come back to it later, after pgaing his arguments against the third
constraint.

These are two. The first one | would call the gisra argument, the second one — the
sovereignty argument. Both resume on an observatian the traditions and laws of
a particular community are “the result of histoficegotiation, intrigue, and struggfe”
whereas the knowledge of the philosopher origindtesn theoretical speculation that
abstracts from any particularity (and from histasywell).

The pluralism argument says that the particulasityraditions and laws of a given
community is itself an important value. Therefopgople have the right to favor their
historical legacy over the philosopher’s knowleddeluralism is indeed a value we cannot
wish the philosophers to be kings, says Walzerabse they would make every community
exactly aliké. From the abstract, speculative point of view ¢hisr only one good tradition
and one set of correct and just laws. A philosophay find the ideal society she designs
much better than any existing community, but int fikds the existing communities, their
plurality and differences between them that matter.

That is why people may be expected to value timeperfect traditions and laws over
the perfect justice brought by the philosopher. Awrde starts what | call the “sovereignty
argument”. If the people do not want to submithte philosopher’s prescriptions, and we can
assume they do not, it would be a violation of ¥key principle of democracy to force them
to do it.

® |bid., p. 386.
® Ibid., p. 395.
" Ibid., p. 393.



This is, in short, how Walzer argues against thedticonstraint on the popular
(general) will. As | mentioned above, | do in gaalexgree with this argumentation, but | have
some reservations, one of which I've already raise&dll now try to express the rest of them
and then to propose a slightly different answethw problem. An answer that will be at the
same time more moderate and more radical than \Walze

One of my reservations is of a rather formal natlitee sovereignty argument says
that to accord with the philosopher’s claim to powather than the people’s claim would be a
violation of the democratic principle. The probléthat the very content of the principle is
the subject of the discussion. As long as we dodsaide whether the popular will must
always be right, we do not know what democracyfisve said that people do not have the
right to will and act wrongly, then we should cars¢ that they do not have the right to
oppose the philosopher’s claim to power.

This makes the argument look like a sophism. Itlmaefended, however, even if we
have to agree that it is not as convincing asetre= in the beginning. First, it is not at all
obvious that it is right that the people obey thégsopher. If we accept the third constraint, it
is, if we reject it, it is not. Second, if we actépe constraint, then one could doubt if there is
any democracy left in the “democratic principletrRhe scope of democratic decisions will
be very narrow and probably nothing of any importawill fall within it. If so, rejecting the
constraint and accepting the argument is requadake the democratic principle consistent
and meaningful, which is plausibly a necessary itmmdof calling it a principle at all.

Thus Walzer’'s argument is saved: democracy in wipebple have no right to be
wrong might be a philosophically acceptable or edesirable regime, but it surely isn’t
democracs,

The objection | have already raised to the proo®dubstance distinction and, what
follows, second/third constraint distinction is gea It is not only a problem of the formal
structure of the argument, but, let me say so, temaf substance. We do not have a criterion
to judge in which cases the people can be wrongimmwehich they mustn’'t. So who is to
decide? The people? It would be very naive to belithat they will always care about
preserving the institutions and practices the sg@amstraint forbids them to destroy and that
they will never give their sovereignty away. Histdells us the contrary. Should we, then,

® That we should not renounce democracy is a tasitragtion of both Walzer's considerations and mine.
A philosopher does not have to conform to this aggtion. In such case, however, she appears asreepéor
quite another discussion.
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leave the decision to the philosopher? But why khtlbe people obey her? We already
argued that they should not. And why should thagtther judgment?

We cannot let the philosopher decide where thedydmde is, for she will most surely
be inclined to say there is none. She believeg#uople should do what is right — in every
case. We cannot leave it to the people for the s@@asons. They believe they can do what
pleases them — in every case.

One more problem arises when we allow a democratomunity to act wrongly,
even if we can somehow maintain the distinctionwieen the first two and the third
constraint. In a democracy not every decision (amone, in fact) is made unanimously. Let
us imagine that the people pass a law that a mglees would judge as wrong and unjust. As
long as all who can be harmed by the law vote tfoit can be plausibly argued, as Walzer
does, that they have a right to do so. They haughato be mistaken and they have a right to
harm themselves (to some extent, one could add)wBat if the majority passes a law that
harms the minority that voted against it? Doesrttagority have the right to do harm to the
minority? | am sure that they do not. But how tapsthem?

One could appeal to the first constraint and sagt tih prevents any unjust
discrimination and privileges. But it is too wedtksays only that the people cannot single out
some group, say, an ethnic minority, and make atteat would concern only that group.
Whereas there are many more sophisticated waysisofidination, especially (but not
exclusively) economical discrimination.

Democracy is a great value, but it is also a grislt Therefore, we should not agree
as easily, as Walzer does, that philosopher’'s kedge of what is right has no more weight
than an opinion of any member of the democraticroamity’.

Those are the reasons why | do not find Walzerst®m fully satisfactory. We need
some proposal that would save the value of demygctad reduce the risk, and allow us to
determine the limits of democracy. In other terms, need a solution that would make the
philosopher’s vote have a substantial weight agatins vote of the people, but without
making her the supreme Legislator.

There is, it seems to me, only one way of solvimg problem. Politics. The political
way is the only way of dealing with problems ofstikind. This answer may seem trivial at

® The philosopher in this context can be replacedhbgever has any justification for her knowledgerakand
any intellectual or moral authority. In other wardsiyone who can be believed to follow what shegak be
right and not what pleases her and can give reagbnshe takes it to be right.
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first sight, but it is not so at all. To show thisneed to clarify what exactly this answer
means.

First of all, I would like to make sure that we dbe problem on the right plane. In
(not necessarily philosophical) discussions abolitips we are likely to find ourselves quite
often in a situation in which it is obvious that tiweoretical arguments can solve a given
problem. In such a situation it is natural to appeavhat we might call “a political solution”,
l.e. to say that, since theoretical debates antlefsg, we should just wait to see how the
problem is resolved in real political practice.otfer words, we should give up our hopes for
a theoretical answer, and accept instead a prhonea

Our predicament now is different, though. In thesent case politics is not only
a poor substitute for a theoretically justified wan. Politics is the theoretically justified
solution. If we ask whether political philosophy democratic voting is the good way of
deciding on the laws of a community, my answengther of them; politics is the good one.

Before | go on to argue for this, | need to explainat | mean by “politics”. The
conception of politics that | would like to propoisebased on the work of Bernard Critk
Let me start with definitions.

Crick gives a couple of theth First of all, politics is the activity of free men the
public space. From another point of view, it is ayvef reconciling conflicting interests and
opinions in a complex and heterogeneous societystilhanother respect, it is a way of
governing such a society without violence and withanaking the society artificially
homogeneous. Politics is a complex, purposefuibdedte, public activity.

It would be difficult to forge all these characiations of politics into one consistent
and short definition. But | believe Crick’s visiaf politics is intuitively comprehensible. In
any case, politics is, more than anything else,ay wf dealing with social, ideological,
economical conflicts without violence.

Politics is also, let me stress it, a matter okfi@m. There is no politics without
freedom, because people cannot engage in poléatains, if they are not free. But freedom
needs politics too. Where there is no possibilityrasolving conflicts without resorting to
violence, there is no civil freedom. Politics ie thnly way of ruling that allows the subjects to
be free (this we know from Aristotle).

As we see, Crick’s notion of politics is very naxtd\ot every regime or government

is a political one. A fight for power is not potif, it is just a fight for power. There can be no

10 Crick [1992]. Page numbers refer to Polish traiwia(Crick [2004]).
1 Cf. Chapter I, p. 19-45.



politics in a completely homogeneous society (hat it is needed there). Politics can appear
only in very specific circumstances.

One thing that makes Crick’s ideas useful for mgspnt purpose is that politics, the
way he sees it, is not identical or reducible tmderacy®. Democracy is, at least in modern
Western societies, a necessary condition of pslibat not at all a sufficient one.

There are three points to make here. First, dermgcecansists in weighing votes,
politics — as | interpret Crick’s conception — ireighing interests and opinions, but also
reasons. That is possible because the procesking taolitical decisions relies not only on
arithmetic, but it involves also authority and kriedge. Political knowledge might be of a
different sort than philosophical knowledge (cf. éa [1981], p. 393), but it is a knowledge
and not just an opinion. Thus, politics can malkacelfor an inequality of votes that is not
only legitimate but also necessary in a democratimmunity. What makes it necessary
should be clear in light of my considerations abdwhat makes it legitimate is that the
political authority comes only from the consentpafople who have been persuaded by its
owner. It is not given to anyone; it can only béngd in a fair political competitidi

Second, democracy needs institutions, whereasigsoliteates them. In most cases
democratic choice is not direct and not unlimitétiakes place through and in the boundaries
of an institutional order of the state. But thisl@r comes from a historical development and
political struggle, in which methods other thamcsly democratic were used. Thus, in a sense,
politics is more direct than democracy and comésrbat™”.

Third, in a representative democracy decisionsnaade in a strictly democratic way
only occasionally, mainly at the time of electioMeanwhile, political processes are almost
always present. Between the elections most of wesisare made by the deputies. People can
rarely influence them by voting, but they can of@m it with purely political methods:
petitions, demonstrations, strikes etc. Quite ofs#nations like those are perceived as
symptoms of some important problems (the governndods not satisfy the people’s
expectation or some social groups set up illegitnmetensions etc.). In fact, at least in light
of Crick’s conception, they are symptoms of healtid sanity of the political community.

They should be the norm, not the exception.

12.Cf. Chapter lIl, p. 76-99.

13 Not always is this competition fair, of course t&is worth to take the risk.

14 On the other hand, as | already mentioned, pslitiannot appear anywhere. Some conditions neeé to b
fulfilled. One of them is that people must have tleedom necessary to engage in politics. This treeds
always at least partly of a democratic nature.



I think it should be lucid now why Crick’s concegit politics can be a better solution
to the problem posed by Walzer. Politics can barmswer to the worries | have raised. First,
in a political process, which is something muchdoler than just voting, the philosopher can
hope to have much more influence on the decisicaxdenby the people than she would have
if all we did was counting votes. In politics argemts and knowledge matter, in a purely
democratic voting they do not.

This is how politics reduces the risks of democraldye majority can always pass a
law that discriminates the minority. But that istritbe end of the political process. The
minority can still find ways and methods to figbt their rights, even though they cannot vote
over their opponents. That is the greatest valymobfics: the minority can sometimes win.

In this aspect my solution is more moderate thatz@va: in a way, it leaves less to
the decision of the general will. In another aspast| said, my solution is more radical. It
should be clear if we remember another reservdtimave raised and see how this vision of
politics can give us an answer to it.

| have argued that, as long as we are bound bgghpesition between philosophy and
democracy that was sketched by Walzer, we have ano off deciding where the line goes
between realms of the former and the latter. Rslis a way of doing it for two reasons. First,
it is the only way of weighing and reconciling clicting reasons. Both politics and
democracy set up pretences to power over the gmiioéc sphere. Only a political process
can bring them to compromise. Second, only polit@s be expected to limit itself. Neither
philosophy nor democracy know restraint. In a pmdit process, however, we can decide
which things fall under a political decision andigfhdo not. Therefore, politics can rule the
realm that Walzer designed for democracy and asdmee time demarcate its frontiers. Thus
the radicalism: politics is both the solution ahd tvay of reaching it.

There is one more thing | need to say at the ehd.cbnception of politics that | have
proposed is both descriptive and normative. lEsadiptive because it theoretically elaborates
a particular way of dealing with “public” (not ta “political”) problems that is actually
employed in Western societies. It is normative beeat tells us to care about this particular
way and not to follow the temptations of philoso@mnd democracy. Both are in an important

way authoritarian. Only politics can save our fre®d
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